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Impact of Force Majeure on Civil and Commercial Litigations and
Arbitrations - Taking the COVID-19 Outbreak as an Example

The coronavirus pneumonia epidemic (COVID-19) has spread rapidly across the country since its
outbreak in Wuhan in January 2020. In the face of this war without the smoke of battles, provinces
and cities across the country have taken drastic actions. A series of prevention and control
measures have been adopted commensurate with the spread of the epidemic in the region, in-
cluding personnel isolation, delayed resumption of work, and traffic control, to reduce the concen-
tration and mobility of populations. Under these measures, the epidemic has been gradually
brought under control.

When it comes to civil and commercial litigation and arbitration, the COVID-19 epidemic has also
had an immense impact on the filing, trial and enforcement of civil and commercial cases in Chi-
na. As this epidemic meets the characteristics of force majeure to a certain extent (i.e., unfore-
seeable, unavoidable and insurmountable), we intend to use it as an example to explore the im-
pact of force majeure on civil and commercial litigation and arbitration.

objective situations. Among them,
“‘unforeseeable” usually refers to “general ina-
bility to predict an event according to the cur-
rent level of technology”[1]. “Inevitable and in-

I. What kind of situation may be consid-
ered as a force majeure event?

The definition of force majeure in China's cur-
rent civil and commercial law is taken primarily
from Article 153 of the General Principles of the
Civil Law, Paragraph 2 Article 180 of the Gen-
eral Rules of the Civil Law, and Paragraph 2
Article 117 of the Contract Law, stated as un-
foreseeable, unavoidable and insurmountable

surmountable” means “the parties have tried
their best and taken all possible measures, but
still find it impossible to avoid the occurrence of
an event and the consequences of which can-
not be overcome.”[2]

Although COVID-19 has certain similarities with
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SARS and MERS viruses, it still remains a new
type of infectious disease, whose source of in-
fection and modes of transmission have not
been fully determined, and no effective medi-
cines nor uniform treatments devised. In addi-
tion, the sudden outbreak has flustered medical
professionals, who did not foresee its onset.
Zang Tiewei, spokesperson of the Legislative
Affairs Commission of Standing Committee of
the National People’s Congress and director of
its research office, has also admitted on Febru-
ary 10 2020, “During the current coronavirus -
pneumonia epidemic in China, the government
has adopted corresponding epidemic preven-
tion and control measures in order to protect
public health. For parties who fail to perform the
contract, their failure is due to an unforeseea-
ble, unavoidable and insurmountable force
majeure.”

In summary, although neither Chinese govern-
ment nor the Supreme People’s Court has is-
sued any official documents for the qualitative
analysis of the COVID-19 epidemic as well as
relevant jurisprudence, we believe that the cur-
rent epidemic has basically met the characteris-

tics of force majeure. However, several factors
such as the locations of the parties, the stage
of the epidemic development, or the severity of
the epidemic should be taken into account for a
comprehensive judgment when determining the
application of force majeure concerning individ-
ual cases.

ll. Impact of Force Majeure on Exercise of
Rights of the Parties

According to current Chinese law, the impact of
force majeure on the parties’ claims of their
rights to litigation is mainly reflected in the peri-
ods and ways of the claims.

a. The Period of the Claims

In civil and commercial litigation and arbitration,
the parties’ rights to bring a lawsuit/apply for
arbitration, apply for enforcement, file an ap-
peal, and apply for retrial/appeal to revoke an
arbitral award are all limited to a certain period
of time. We have summarized these rules as
follows:

Claims of the Parties Article

Period

Bring a lawsuit

Article 188 of the General
Rules of the Civil Law

3 years. However, if the law provides
otherwise, such provisions shall be ap-
plied.

Apply for arbitration

Article 198 of the General
Rules of the Civil Law; Ar-
ticle 74 of the Arbitration
Law

Unless the law provides for the limitations
period for arbitrations, the limitations peri-
od for lawsuits shall apply.

Apply for enforcement

Article 239 of the Civil Pro-
cedure Law

2 years. For the application of suspension
and interruption of the limitation period for
enforcement, the relevant provisions of
the law on suspension and interruption of
limitation period of lawsuit shall apply.

File an appeal

Article 164 of the Civil Pro-
cedure Law

On the judgments: 15 days
On the rulings: 10 days

Apply for retrial

Article 205 of the Civil Pro-
cedure Law, Article 384 of
the Judicial Interpretation

of the Civil Procedure Law

On the judgements and rulings: 6 months

On a mediation agreement: 6 months

Appeal to revoke an ar-
bitral award

Article 59 of the Arbitration
Law

6 months
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i.  Bring a lawsuit, apply for arbitration or en-
forcement

According to Paragraph 1 Article 194 of the
General Rules of the Civil Law, force majeure
can have the legal effect of suspending the limi-
tation period of lawsuits, provided that force
majeure occurs within the last six months of the
limitation period of lawsuits. In addition, be-
cause these rules apply also for limitation peri-
ods of arbitration and enforcement, the legal
effects of suspension of limitation period also
apply to the parties’ applications for arbitration
and enforcement. At the same time, since force
majeure is often related to emergencies, Article
13 of Emergency Response Law of China also
included similar provisions: “When litigation,
administrative reconsideration and arbitral ac-
tivities cannot be carried out normally due to
emergency response measures, the provisions
concerning the suspension of limitation period
and suspension of procedures shall apply, ex-
cept as otherwise provided by law. ”

As far as the current epidemic is concerned, if
the parties are unable to claim rights because
they are diagnosed with COVID-19, suspected
cases, isolated according to law, or other rea-
sons seriously affected by the epidemic, where
the incident occurred within the last six months
of the limitation period, the parties may request
that the limitations period (or limitation periods
of arbitrations or enforcement) be suspended.

During the period when rights cannot be
claimed due to force majeure, the parties
should actively collect and keep relevant evi-
dence about force majeure to prevent the other
party from filing a defense in the lawsuit on the
ground that the limitation period has expired. At
the same time, according to Paragraph 2 Article
194 of the General Rules of the Civil Law, the
limitation period for lawsuits expires 6 months
after the date when the cause of suspension of
limitation period is eliminated. Therefore, the
parties should also actively exercise their rights
within six months from the date of elimination of
the cause of suspension, claim the rights from
the other party in writing in a timely manner, or
apply to the people’s court or arbitral institution

to start relevant legal procedures.

ii.  File an appeal

Although the suspension, interruption and ex-
tension of the limitation period does not apply to
the time limit for filing an appeal, according to
Article 83 of the Civil Procedure Law, if the par-
ty delays the time limit due to irresistible cause
or other legitimate reasons, an extension of the
time limit can be applied for within 10 days
since the cause of obstacles is eliminated, and
the decision on whether to allow it or not is up
to the people’s court.

We believe that force majeure as an unforesee-
able, unavoidable, and insurmountable objec-
tive situation is the “irresistible cause or other
legitimate reasons” stipulated in Article 83 of
the Civil Procedure Law. Taking the COVID-19
epidemic as an example, if the parties are se-
verely affected by the epidemic, whether they
be patients with COVID-19, suspected patients,
or people who have been quarantined accord-
ing to law and cannot file an appeal, they can
be considered to be in the situations compli-
ance with Article 83 of the Civil Procedure Law.
According to the Guiding Opinions on the Full
Use of the Judicial Function to Provide Judicial
Services and Guarantees for the Prevention
and Control of Epidemics in Accordance with
the Law, the Higher People’s Court of Shanghai
also issued “A Series of Answers to the Ques-
tions on the Legal Application of Cases Related
to the COVID-19 Epidemic”, which reflects our
view.

iii. apply for retrial / appeal to revoke an arbitral
award

According to Article 127 of the Judicial Interpre-
tation of the Civil Procedure Law, the 6-month
retrial period specified in Article 205 of the Civil
Procedure Law and Article 384 of the Judicial
Interpretation of the Civil Procedure Law are
“‘peremptory period”, and the provisions on sus-
pension, interruption and extension of the limi-
tation period is not applicable. In other words,
the parties cannot claim the suspension of the
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retrial period in accordance with the regulations
regarding limitation period. However, we be-
lieve that the parties can still apply for extension
of the retrial period in accordance with Article
83 of the Civil Procedure Law. First of all, the
Civil Procedure Law itself prevails over its judi-
cial interpretation. The “peremptory period” stip-
ulated in the judicial interpretation of the Civil
Procedure Law shall not constitute restrictions
on a party’s application for extension under Arti-
cle 83 of the Civil Procedure Law. Secondly,
China’s judicial practice also shows that Article
83 of the Civil Procedure Law can be a reason
to extend the “peremptory period”.

Similarly, Article 83 of the Civil Procedure Law
shall also apply to the extension of the time limit
for applications for the revoke of arbitral awards
as provided for in Article 59 of the Arbitration
Law. In this regard, the Higher People’s Court
of Shanghai also responded affirmatively in “A
Series of Answers to the Questions on the Le-
gal Application of Cases Related to the COVID-
19 Epidemic”.

Whether the COVID-19 epidemic constitutes
force majeure, or the “irresistible cause or other
legitimate reasons” referred to in Article 83 of
the Civil Procedure Law still needs to be judged
according to the circumstances of individual
cases. In order to encourage the parties to con-
tinue to claim their rights during the epidemic,
the Supreme People’s Court and local people’s
courts at various levels have successively is-
sued notices about submitting online applica-
tions for filing lawsuits. Each arbitral institution
has also issued documents to provide parties
with online or mail alternatives for arbitral appli-
cations. Therefore, if the parties have difficulties
in claiming rights on the spot, they can still try to
exercise the rights through other means, and
thus, force majeure or “irresistible causes or
other legitimate reasons” may not be constitut-
ed.

b. Ways of Claims for the Parties

Generally speaking, parties can claim their

rights by submitting litigation materials to the
people’s court or arbitral institution on the spot.
However, affected by the COVID-19 epidemic,
the Supreme People’s Court issued the “Notice
on Litigation Services and Complaint Letters
and Visits During the Period of Prevention and
Control of the Epidemic of COVID-19 Epidemic”
on January 30 2020, according to which, the
court litigation services and reception sites for
the masses were closed. Immediately after, the
people’s courts in Shanghai, Jiangsu, Zhejiang
and other provinces successively issued docu-
ments to suspend on-site case filing, litigation
services, and reception of letters of petition, and
closed case registration halls, litigation service
centers, and reception for letters of petition. At
the same time, China International Economic
and Trade Arbitration Commission, Beijing Arbi-
tration Commission, Shanghai Arbitration Com-
mission and other domestic arbitral institutions
have also issued notices, suspending on-site
consultation, filing and acceptance of arbitration
documents and other services. In addition, local
governments at various levels have also adopt-
ed various preventive and control measures
including personnel isolation and traffic control.
This has caused some parties difficulties in
claiming their rights.

In order to protect the litigant rights of the par-
ties, the Supreme People’s Court issued the
“‘Notice on Strengthening and Regulating
Online Litigation Work during the Prevention
and Control of the COVID-19 Epidemic” on
February 14 2020, requiring people’s courts at
all levels to promote online litigation, which
means, the parties can submit the application
for filing online. Similar to courts, major domes-
tic arbitral institutions have issued notices
providing parties with channels and methods for
filing cases online.

It is worth noting that Article 5 (2) of the “Notice
of the Supreme People’s Court on Strengthen-
ing and Regulating Online Litigation Work dur-
ing the Prevention and Control of the COVID-19
Epidemic” specifically emphasizes “cross-
regional filing”, that is, “if it is essentially difficult
for the parties and their litigation agents submit
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online to file the case, they can choose to sub-
mit the case file to the nearest court. The rele-
vant people’s court should handle the case fil-
ing process in a timely manner in accordance
with the working mechanism and procedures of
cross-regional case filing.” That is to say. if the
parties are unable to submit the case filing
online, or cannot go to a court with jurisdiction
to file an on-site case because of traffic control
and other reasons, or a court with jurisdiction
suspends the on-site office, the parties can
choose the nearest court to submit the case
file, and then the court can act as a cooperative
court to check, receive and send an application
to the jurisdictional court for cross-regional case
filing services.

Due to the differing severity of the epidemic
situation and the government’s control
measures, the impact of the epidemic on
specific cases will also vary. We recom-
mend that the parties pay close attention to
the various notices issued by the relevant
people’s court or arbitral institution during
the COVID-19 epidemic, or consult the
court, clerk, case secretary of the arbitral
institution or other staff in a timely manner,
to reasonably determine whether there is
possibility of claiming rights by online filing,
mailing or even “cross-regional case filing”
in light of their own circumstances. If im-
possible, parties should collect and keep
relevant evidence, including proof of where
they were during the epidemic, local govern-
ment documents on prevention and control
periods and measures, as well as other doc-
uments that can prove that the parties
claims rights cannot be reached online, by
mail, or across the region. They should also
claim the rights through a court or arbitral
institution immediately after the relevant ob-
stacles are removed.

lll. Impact of Force Majeure on Trial Pro-
ceedings

In addition to the parties’ claims, force majeure
may also have many impacts on the trial of cas-
es by people’s courts or arbitral institutions,
which are mainly reflected in postponement of
court hearings, suspension of proceedings /
suspension of arbitration procedures, extension
of time limits of trials.

a. Postponement of court hearings and
suspension of proceedings / suspen-
sion of arbitration procedures

Article 146 of Civil Procedure Law of China stip-
ulates: “The court hearings may be postponed
in any of the following circumstances: (1) the
parties who must be present and other partici-
pants in the proceedings have not been present
for legitimate reasons; ... (4) Other situations
that should lead to postponement.” In the first
circumstance, considering the unforeseeable,
unavoidable, and insurmountable nature of
force majeure, it should be considered as one
of the “legitimate reasons” referred to here with-
out doubt. Regarding the fourth circumstance,
according to Article 2 of the Supreme People’s
Court’s “Regulations on Strictly Regulating the
Extension of Trial Limits and Postponement of
Civil and Commercial Cases”, the “other situa-
tions that should lead to postponement” refers
to force majeure or accident which results in
that the court hearing cannot be normally con-
ducted.

As far as arbitration is concerned, Article 41 of
Arbitration Law of China provides that if the par-
ties have a legitimate reason, they can request
the postponement of the hearings within the
period specified in the arbitration rules. On the
basis of this article, the arbitration rules of Chi-
na’s major arbitral institutions have specific pro-
visions on postponing the hearings. Although
the Arbitration Law and the arbitration rules of
various arbitral institutions have adopted the
expression of “legitimate reason” instead of
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force majeure, we believe that the scope of the
legitimate reason should include force majeure,
which can constitute a party’s request for post-
ponement of hearings to the arbitral tribunal.

In addition, according to Paragraph 4 Article 150 of
China’s Civil Procedure Law, if a party is unable to
participate in the lawsuit due to force majeure, the
people’s court shall suspend the lawsuit. The arbi-
tration rules of China’s main arbitral institutions
also provide for the suspension of arbitration pro-
cedures, that is, when the parties apply for or spe-
cial circumstances arise, the arbitration procedures
can be suspended. Force majeure shall belong to
the “irresistible cause” or “special circumstances”
referred to herein, that is, the force majeure may
be the cause of suspension of the lawsuit or arbi-
tration proceedings.

During the period of COVID-19 epidemic preven-
tion and control, people’s courts in Zhejiang, Shan-
dong, Jiangsu and other places successively is-
sued guiding documents for parties affected by the
epidemic that were unable to participate in litiga-
tion activities to apply for postponement of trial or
suspension of proceedings in accordance with le-
gal procedures. At the current stage, it is more
likely that an application for postponement of the
court hearings or suspension of proceedings
based on the epidemic situation will be granted. In
addition, in some areas severely affected by the
epidemic, such as Hubei Province, the local peo-
ple’s court even issued a notice of suspension of
litigation activities. On January 29 2020, the Higher
People’s Court of Hubei Province issued the
“‘Announcement on Adjustments in Litigation Activi-
ties During the Prevention and Control of Corona-
virus Epidemic”, stating that “suspending all court
hearings, investigations and other litigation activi-
ties, and the specific time for resumption of such
activities shall be announced separately based on
the needs of epidemic prevention and control.”.
The Shanghai People’s Court has also postponed
the court hearings or ruled to suspend the pro-
ceedings.

As far as arbitration is concerned, most of the arbi-
tral institutions have cancelled the hearings ar-
ranged in February on their own initiative, and the
extension time shall be determined separately ac-
cording to the epidemic situation and local govern-

ment policies. For cases where the beginning of
the hearing has not been determined after ac-
ceptance, the corresponding timing is also ex-
pected to be delayed. Of course, if the parties and
their agents are being treated for COVID-19-, are
under personnel isolation, or are unable to submit
case materials on time due to traffic control and
other reasons, and therefore cannot normally par-
ticipate in arbitration such as court hearings, they
may also apply for an extension of the hearing or
suspension of arbitration proceedings. The Shang-
hai Arbitration Commission explicitly mentioned in
the “Measures for Safeguarding the Service for
Commercial Arbitration Subjects During Epidemic
Prevention and Control” that humanitarian consid-
erations should be taken such as the submission
by the parties to postpone the hearing beginnings,
proof as well as the selection of arbitrators, or to
file a counter-arbitration request. The requests
concerning the proper substantive or procedural
rights of the arbitral parties shall be satisfied as
much as possible.

b. Extension of time limits of trials

Articles 149, 176, 180, and 204 of China’s Civil
Procedure Law stipulate not only different time lim-
its for different stages of civil proceedings, but also
that they may be extended under “special circum-
stances”. Similarly, the arbitration rules of China’s
main arbitral institutions also stipulate that under
“special circumstances” or where “legitimate rea-
sons” exist, the time limit for trial may be extended.
If force majeure creates difficulties in a case trial of
a people’s court or an arbitral institution, it should
be classified as one of the “special circumstances”
or “legitimate reasons” here.

During the prevention and control of the COVID-19
epidemic, the operations of local people’s courts
and arbitral institutions at various levels have been
affected to varying degrees, coupled with the pos-
sibility of postponement of trials, extensions of time
limits of trials may be quite common.

In addition to postponing the hearings, sus-
pension of litigation/arbitration proceedings,
extension of the time limits of trials, force
majeure may also have an impact on the time
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limit for producing evidence and the way wit-
nesses appear in court. We recommend that
parties should try to keep in touch with the
court clerk, the judge, or the case secretary of
the arbitral institution when they encounter
force majeure, and submit prompt applications
for postponement of court hearings, suspen-
sion of litigation or arbitration proceedings,
extension of the time limit for producing evi-
dence, meanwhile collect and preserve the
proof of force majeure, so that their rights to
litigation are not adversely affected.

IV. Impact of Force Majeure on the Enforce-
ment Procedures

If one party has received a valid judgment, ruling,
mediation or arbitration award, yet the other party
has not fulfilled their obligations in accordance with
the requirements of relevant legal documents, they
may apply to the people’s court for enforcement.
As we mentioned earlier, force majeure will pro-
duce the legal effect of suspending the limititaion
period for such applications by the parties. In addi-
tion, force majeure may suspend the enforcement
procedures that have been started.

Article 256 of China’s Civil Procedure Law stipu-
lates that “in any of the following circumstances,
the people’s court shall rule to suspend the en-
forcement: ... (5) other circumstances in which the
people’s court deems the enforcement to be sus-
pended". Although the relevant judicial interpreta-
tion has not yet clarified the connotation and deno-
tation of the “other circumstances” here, referring
to the provisions of Article 150 of the Civil Proce-
dure Law regarding the suspension of litigation, we
believe that force majeure leads to failure of one
party to enforce claims rights on time, which
should be deemed as one of the “other circum-
stances”.

Taking the COVID-19 epidemic as an example, if
the judgement debtor is a patient infected by the
COVID-19 or a suspected patient, or quarantined
according to the law, or unable to cooperate with
the enforcement of the people’s court because of
traffic control or other reasons, or the subject mat-

ter of enforcement is to continue the performance
but the judgement debtor affected by the epidemic
has to suspend the production and has no ability
for further performance, or if a third party (such as
an auction agency) related to enforcement fails to
operate normally due to the epidemic and the judg-
ment debtor thus fails to perform on schedule, it
shall be deemed as the “other circumstances”
aforementioned.

In addition, due to the special nature of the preven-
tion and control during the epidemic, the Supreme
People’s Court has explicitly called for the people’s
courts at various levels in the “Circular on Imple-
menting the Spirit of the Third Meeting of the Cen-
tral Committee for Comprehensive Rule of Law
and Trial Implementation during the Period of Pre-
vention and Control of COVID-19 Epidemic” to
temporarily suspended enforcement measures
against units, personnel and sites, equipment, ma-
terials and funds undertaking epidemic prevention
and control tasks, and shall not adopt attachment,
freezing, seizure, and transfer of property preser-
vation measures such as funds and materials spe-
cifically dedicated to epidemic prevention and con-
trol, in order to fully protect the guaranteeing of the
prevention and control during the epidemic.

Conclusion

Force majeure has a significant impact on the
case filing, hearing and enforcement of civil
and commercial litigation and arbitration. How-
ever, considering that the constitution of force
majeure is often highly demanding and needs
to meet the standard of being “unforeseeable”,
“unavoidable”, and “insurmountable”, we rec-
ommend that parties make specific judgments
based on their own circumstances relevant to
the case. As governments at all levels across
the country have adopted stringent COVID-19
prevention and control measures, the epidemic
has gradually been brought under control.
Since February 10 2020, enterprises across the
country have gradually resumed work and pro-
duction, while socioeconomic conditions are
gradually returning to normal. In this case, the
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parties need to comprehensively determine
whether they meet the elements of force
majeure based on their own objective cir-
cumstances, such as the region where they
are located, as well as the measures of pre-
vention and control taken by the local gov-
ernment. In the meantime, extra attention
should be paid to the notice issued by the
people’s court or arbitral institution with ju-
risdiction, and when applicable, an applica-
tion shall be submitted in a timely manner to
protect their own rights to litigation.
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